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The federal nature of the American judiciary suggests that a state court of last resort
may evade decisions of the U.S. Supreme Court if those decisions do not comport with
the preferences of the state supreme court judges or are in conflict with the prevailing
ethos in the state. We offer a multiple principal agency model of state supreme court
decision making. We posit that the decisions of state high courts are influenced by their
judicial (the U.S. Supreme Court) and political (state elites or electorates) principals, as
well as by more conventional factors. We test our theory by using a stratified random
sample of state court of last resort decisions regarding challenged confessions from 1970
to 1991. Our analysis supports the hypothesized influence of federal courts on state
supreme courts. That influence transcends most of the known determinants of decision
making on the state supreme courts. We conclude that state supreme courts defer to their
judicial principal but do not hesitate to use federalism to their advantage. In this area
of the law, though, they do so without compromising Supreme Court precedent.

The federal nature of the American system of government is not the product of coinci-
dence or chance but, rather, is rooted in the historical experiences of the United States.
Suspicion of centralized power, a hallmark of colonial experience, gave rise to a system
of government with a special concern for state sovereignty. One result of particular
interest to students of the courts is the existence of individual state court systems, each
operating independently but tied to the federal judiciary via the supremacy clause of the
Constitution. When a question related solely to the interpretation and application of a
state constitution or state statutory provision arises, according to the precepts of federal-
ism, the federal judiciary is virtually silent. In these cases, the state courts of last resort
reign supreme.'

* Earlier versions of this article were presented at the 2000 Annual Meeting of the American Political
Science Association and Federalism and the Courts: A National Conference, held in Athens, Georgia,
February 2001. We wish to thank Matt McCoy and Corina Schulze for their diligent research assistance. We
also wish to extend our thanks to Michael Solimine, Harold J. Spaeth, Steve Van Winkle, and Steve Wasby for
having read and thoughtfully critiqued earlier versions of this paper. Of course, we bear sole responsibility for
any remaining errors and omissions.

The most common name states have adopted for their courts of last resort is "supreme court," although not
all states use that nomenclature. For simplicity's sake, we use "state supreme court" interchangeably with
"state court of last resort" to refer to a state's highest court.
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When the issue is a matter of federal law or the application of the federal
Constitution, however, the United States Supreme Court is formally the final arbiter, and
state supreme courts are considered bound by the applicable rulings of the nation's high-
est tribunal. In fact, the Supreme Court, speaking through Justice Sandra Day O'Connor,
made a strong statement to this effect in its decision in Michigan v. Long:

It is precisely because of this respect for state courts, and this desire to avoid
advisory opinions, that we do not wish to continue to decide issues of state law
that go beyond the opinion that we review, or to require state courts to recon-
sider cases to clarify the grounds of their decisions. Accordingly, when, as in
this case, a state court decision fairly appears to rest primarily on federal law, or
to be interwoven with the federal law, and when the adequacy and independence
of any possible state law ground is not clear from the face of the opinion, we will
accept as the most reasonable explanation that the state court decided the case
the way it did because it believed that federal law required it to do so. 2

While this opinion may be interpreted as favoring a strong central government, it also
provides state supreme courts with the opportunity to avoid review by resting their
analysis on independent state grounds. We might expect, then, that state courts of last
resort will take advantage of this invitation to use federalism to their own advantage,
allowing them to decide cases incompatibly with the United States Supreme Court.

With this in mind, we attempt to further understand the decision making of state
supreme courts. Because these courts are not only the heads of their own state court sys-
tems but also ostensibly members of the federal judicial system, we consider the influ-
ence of the United States Supreme Court in the explanation of state supreme court
behavior. We draw on principal agency theory to explain the relationship between supe-
riors (the United States Supreme Court) and inferiors (state supreme courts) in an empir-
ical study of a sample of confession cases decided by state supreme courts between 1970
and 1991. We extend the work of those scholars who have argued that understanding
state supreme courts requires placing them in their state contexts (e.g., Hall and Brace
1999) by arguing further that understanding state supreme courts also requires cog-
nizance of their relationship to the United States Supreme Court.

Principal Agency Theory
Some scholars have argued that the Supreme Court as an institution really has very lit-
tle impact and cannot single-handedly change the direction of any given policy
(Rosenberg, 1991). However, recent empirical work has demonstrated that both federal
courts (Songer, Segal, and Cameron, 1994; Benesh, 2002) and state supreme courts
(Martinek, 2000; Songer, 2000) do pay at least some heed to the Supreme Court. This
is of interest if for no other reason than the fact that the Supreme Court is an impotent
organization indeed if even the courts within its own hierarchy--directly, with- the fed-

2 463 U.S. 1032, 1040-41 (1983).
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eral courts, or indirectly, with the state supreme courts--do not concern themselves with
its decisions. The formally hierarchical relationship of the United States Supreme Court
to state courts of last resort suggests that principal agency theory can shed some light on
the relationship between the two.

Principal agency theory was first developed in economics as a means of under-
standing the relationship between buyers and sellers (e.g., Ross, 1973), each presumed
to have different goals. Principals (buyers) wish to receive the highest quality services
from agents (sellers) at the lowest possible price, while agents wish to maximize profit,
which could include selling more services than the principal needs or maximizing price
while minimizing quality. Principal agency theory made its way into political science as
a tool for understanding bureaucratic performance (e.g., Mitnick, 1975, 1980), with leg-
islators as the principals and bureaucrats as the agents. Principal agency models, with
appropriate modifications, are also well suited to the study of the relationship between
superior and inferior courts.

In the classic formulation of principal agency theory as applied to the bureaucracy,
bureaucratic agents are able to shirk-that is, direct their efforts toward nonpolicy goals
(Brehm and Gates, 1997:21)-because of a fundamental information asymmetry in
which the agents have information the principal does not possess. In short, bureaucrat-
ic agents know more about their own skills and wants and about the tasks they are
charged with accomplishing than do the principals who assign those tasks. Principals
must devote considerable resources to monitoring the behavior of their agents to ame-
liorate this asymmetry, but because of the cost of monitoring, the information asymme-
try is rarely if ever completely eliminated.

Two key concepts from principal-agent theory are relevant to information asymmetry.
One is the notion of "adverse selection' in which the principal cannot know the agents' true
preferences and abilities. The other is the notion of "moral hazard:' which means that the
principal cannot observe all actions of subordinates (see Brehm and Gates, 1997:19). With
respect to adverse selection, the United States Supreme Court faces a unique situation with
regard to state courts of last resort. Even if the Supreme Court possessed perfect informa-
tion as to state supreme court judges' preferences, it would be unable to use this informa-
tion to staff state supreme court benches with jurists likely to be faithful because the Court
has nothing to do with their selection. As to moral hazard, the number of cases state
supreme courts decide, relative to the number disposed of by the United States Supreme
Court, is staggering. Thus, the Supreme Court faces a substantial challenge in monitoring
the output of state courts of last resort. For example, from 1983 to 1994, the yearly average
number of cases disposed of formally by a state supreme court was 563 (National Center
for State Courts, 1995), which, when multiplied by the fifty-two state courts of last resort,
totals some 29,276 decisions. This leaves much the United States SupremeCourt simply
cannot monitor. Adding to this difficulty is the expanding number of cases decided by the
United States Courts of Appeals-54,963 cases in 1999 (Administrative Office of the
Courts, 2000)-which are also important Supreme Court agents.

Indeed, Brisbin and Kilwein (1994) report that relatively few state supreme court
cases are reviewed in any Supreme Court term. Further, of those cases reviewed by the
Court, typically no more than a third are reversed outright. The fact that the United
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States Supreme Court cannot choose to hear cases that are not appealed to it exacerbates
the moral hazard problem. Even if the Court had time to monitor state supreme court
decision making effectively, it would still depend on other actors to draw its attention to
cases it ought to review.

The rich literature on judicial politics and behavior suggests several other con-
straints to which heed must be paid. Those emphasizing the role of attitudes as an expla-
nation for judicial behavior (the attitudinalists-Segal and Spaeth, 1993) warn we must
include ideology, while others (known as the new institutionalists-see Hall and Brace,
1999) direct our attention to institutional structures, especially their effect on the expres-
sion of attitudes. Collectively, this work suggests the need to allow for the presence of
multiple principals when we consider state courts. We offer a model of multiple princi-
pals that includes legal (Supreme Court precedent and the constitutions of the states),
attitudinal (the policy preferences of the state supreme court jurists), and institutional
(docket control and workload considerations) elements. We also pay. heed to the rele-
vant actors in the states (the electorate or the state elites) and, thus, to state political envi-
ronments that may serve to mediate the relationships among the factors just noted. We
look beyond the context of highly salient issues. (such as the death penalty.-Hall and
Brace, 1992, 1994; Emmert and Traut, 1994; Brace and Hall, 1995; Traut and Emmert,
1998), examining various explanations for judicial decisions in confession cases.

State Supreme Courts in Context
The role of context in judges' decisional calculus applies not only to the United States
Supreme Court (e.g., Epstein and Walker, 1995; Segal, 1997), but also-and probably
more aptly-to state courts of last resort (e.g., Emmert and Traut, 1994; Brace and Hall,
1995). While most scholars agree with the canon that attitudes play'some role in judges'
decision making, scholars also recognize that "any attempt to explain behavior with ref-
erence to beliefs but not context such as institutional settings will inevitably be incom-
plete:' as contextual factors make enacting policy preferences either more or less diffi-
cult and may even create certain goals and preferences related to the institution itself
(Gillman and Clayton, 1999:3-5). Multiple influences especially apply to the situation
in which judges of state courts of last resort find themselves. State supreme courts do
not operate in a vacuum. Rather, they are part of a political landscape populated by other
institutions, citizens, and elites. This suggests that state supreme courts have political
principals (state electorates, state political elites) in addition to their judicial principal
(the United States Supreme Court).

The notion of multiple principals gives rise to a multifaceted role for ideology. To
begin with,.because of the broad consensus in the field that ideology matters not only on
the Supreme Court (e.g., Rohde and Spaeth, 1976; Segal and Spaeth, 1993), but also on
the Courts of Appeals (e.g., Songer and Hake, 1992; Songer, Segal, and Cameron, 1994;
Reddick, 1997) and on the state supreme courts (e.g., Emmert and Traut, 1994,
Flemming, Holian, and Mezey, 1998), state supreme court judges presumably attempt to
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enact their most preferred policies. Consequently, in the context of confession cases,
ceteris paribus, liberal courts should vote more often to exclude confessions than con-
servative courts. However, the role of ideology is not likely to end there.

The Supreme Court's ideology sends signals to lower courts about the probability
of review and reversal. The ideology of the Supreme Court, then, becomes a proxy for
the likelihood of reversal, and as we generally argue that judges do not like to be reversed
(Baum, 1978:212-13), this probability of reversal should influence decision making.
Assuming lower courts do not like to be overruled, a lower court should look first to the
United States Supreme Court to see whether its decision is likely to be overturned. As
the Supreme Court becomes more conservative, the likelihood of the reversal of liberal
decisions (e.g., invalidating challenged confessions) increases. Obviously, the same
relationships hold, in the opposite direction, for conservative decisions.

In addition, state supreme courts have more than just their judicial principal (the
United States Supreme Court) to consider. They must also be cognizant of their politi-
cal principals: those actors responsible for their retention on the bench. State supreme
court jurists ascend to their positions through a variety of appointive and elective mech-
anisms. In either case, dominant political values in the state come into play. Scholars
have demonstrated that elected judges display a definite sensitivity to their constituen-
cies' preferences (e.g., Hall, 1992; Emmert and Traut, 1994; Hall and Brace, 1996; Traut
and Emmert, 1998). Just as elected judges are likely to act with the electorate's prefer-
ences in mind, if they are strategic (which the extant evidence suggests they are--see
Hall, 1992; Brace, Hall, and Langer 1996; Langer, 1997), there is reason to believe that
when appointed judges act, they are likely to keep in mind the preferences of the politi-
cal elites responsible for their accession to, and retention on, the bench. Indeed, in a
recent analysis, Langer (1999) found that members of state supreme court benches do
show concern for retaliation by other state political actors (the legislature and governor),
as manifested by a lessened propensity to engage in judicial review, for at least some
areas of law. We argue, relatedly, that justices will take ideology into account when
deciding confession cases, making decisions to overturn confessions only when the ide-
ology of the citizenry or the elites (depending on selection system) is liberal enough to
support such a decision.'

Institutional factors
The new institutionalists have provided persuasive evidence in support of the thesis that
institutional arrangements matter for judicial outputs. For example, some state supreme
courts are relieved of the burden of a nondiscretionary docket, or at least have that bur-
den ameliorated; others, however, must hear every case that comes to them, which
lessens their ability to effectuate policy. We presume that the existence of an intermedi-
ate appellate court and a discretionary (rather than mandatory) criminal jurisdiction of a
state supreme court indicates at least some freedom from frivolous cases. When state
supreme courts can rely upon intermediate appellate courts to resolve "easy" cases, they
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can restrict themselves to the more important ones, providing them with the opportuni-
ty to decide more cases in which there may be a constitutionally defective confession.
Having an intermediate appellate court also reduces the workload for the state supreme
court, giving judges additional room to make policy and take "big" cases. So, too, dis-
cretion with regard to criminal appeals allows judges to focus on policy content in select-
ing the cases they will hear. Therefore, we expect that, ceteris paribus, state supreme
courts with an intermediate appellate court and those with discretionary criminal juris-
dictions will be more likely to overturn challenged confessions.

A state's constitution is likely to be relevant, as well. As one state supreme court
jurist remarked, "[S]tate charters offer important local protection against the ebbs and
flows of federal constitutional interpretation. 3 In most instances states have adopted,
more or less word-for-word, the language of the United States Constitution's Bill of
Rights in guaranteeing protection against self-incrimination (the protection relevant to
confession cases). There are, however, a few instances in which the state constitution is
more protective of individual rights than the federal Constitution and others where it is
less so. Presumably, the language of the state constitution should affect the decisions a
state supreme court jurist can make. When the state constitution provides more expan-
sive protections than those afforded by the federal Constitution, it enhances the likeli-
hood that a confession will be invalidated as involuntary. Conversely, when the state
constitution provides less expansive protections than those afforded by the federal
Constitution, the likelihood of invalidating a confession as involuntary is likely to be
diminished.

State courts also have the liberty to rely upon independent state grounds in writing
their opinions. We expect that state courts may plausibly avoid the thrust of United
States Supreme Court doctrine by resting decisions on independent state grounds, as
Michigan v. Long made clear they could do. Accordingly, those state courts operating
under more protective state constitutions are expected to be more likely to exclude a con-
fession when reliance is placed on state rather than federal grounds than those with less
protective state constitutions.

Considered collectively, these variations in external environment, institutional fea-
tures, and legal context allow for a more precise test of the extent to which state supreme
courts are truly faithful to their judicial and political superiors. By examining a host of
legal, attitudinal, and institutional factors, we gain insight into the faithfulness of these
courts to their multiple principals.

The Confession Cases
To advance our understanding of state supreme court decision making in particular, and
judicial decision making more generally, we began with a systematic analysis of the
jurisprudence of the United States Supreme Court in the area of voluntary confession to

3 724 P. 2d 1166 at 1174 (1986).
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ascertain whether state supreme courts relied on the same factors noted in Supreme
Court cases to dispose of their confession cases. If many of the factors identified by the
Supreme Court also affect the likelihood that a state court will either accept or reject a
confession, then we have at least preliminary evidence that state supreme courts pay
attention to the Supreme Court's decision making.

Confession cases fit the analysis employed here for several reasons. In this area of
law, differences in fact contribute to the Supreme Court's decisions, as the justices them-
selves have indicated (Haynes v. Washington4). This area of law thus allows us to deter-
mine whether the lower courts and the Supreme Court consider the same facts to be
important. These facts, which proceed from Supreme Court precedent, embrace defen-
dant characteristics, as well as tactics employed by law enforcement to obtain confes-
sions. In analyzing Supreme Court decisions and their relevant facts, we draw exten-
sively from Benesh's (2002) application of a fact model of confession cases to the deci-
sions of the United States Courts of Appeals. She demonstrated the attention those
courts paid to the Supreme Court. Relying on Kort's (1963) analysis, as well as on sev-
eral sources on confessions and their admissibility (e.g., Inbau and Reid, 1962; Schafer,
1968; Rutledge, 1994; Grano, 1996) and the Supreme Court's decisions themselves, she
derived the relevant facts pertinent to the decisions on the admissibility of confessions,
which we posit should also influence decision making in state supreme courts.

First, actual coercion is an important factor in the determination of voluntariness.
According to the Supreme Court's rulings in Brown v. Mississippi and Lee v. Mississippi,
where coercion (either physical or psychological) is present, a court should be more like-
ly to overturn confessions. Coercion other than explicitly physical or psychological
coercion-including deprivation of basic needs, lengthy detentions, and holding of a
suspect incommunicado-is also likely to enhance the likelihood of a confession being
overturned (see, e.g., Davis v. North Carolina and Payne v. Arkansas). Further, if a con-
fession is preceded by another, involuntary confession, the likelihood of exclusion
should increase (Silverthorne Lumber Co. v. U.S.).

Second, a number of characteristics of the accused may lead that individual to be
more or less influenced by coercive methods, and these characteristics are, thus, likely
to affect a court's treatment of a challenged confession. These include mental status,
intelligence, race, experience with the legal system, and youth (see, e.g., Chambers v.
Florida; Culombe v. Connecticut; Gallegos v. Colorado; Spano v. New York). Other mis-
cellaneous characteristics that are also potentially influential include being addicted to
drugs, being under the influence of alcohol, and being ill.

Another set of factors pertains to procedural defects that might taint the voluntari-
ness of a confession and, thus, enhance the prospects a court will exclude it. Examples
include the failure to warn a defendant of Miranda rights, lengthy interrogations (Turner
v. Pennsylvania), use of police relay tactics during questioning (Lisenba v. California),
and use of the fruits of illegality, such as information stemming from an illegal arrest or
search (Wong Sun v. U.S.). Other procedural elements include courtroom procedural

4 For citations of all Supreme Court confession cases, see Appendix B.
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fairness, including whether the trial court heard testimony outside the presence of the
jury as to voluntariness (Jackson v. Denno), the effect of a codefendant's confession on
the defendant's confession (Bruton v. U.S.), and failure to bring a defendant before a
magistrate in a timely fashion (McNabb v. U.S. and Mallory v. U.S.)..-There is also a set
of pFrtinent mitigating circumstances-those likely to enhance the prospects of a chal-
lenged confession being upheld-to be considered. These include a knowing and intel-
ligent waiver of rights (Miranda v. Arizona) and application of the harmless error doc-
trine (Milton v. Wainwright).

Each of these confession case facts represents the influence of United States
Supreme Court precedent. Most of the other Supreme Court confession cases during our
period of study (1970-1991) involved certain combinations of these facts, which led
either to the admission or to the exclusion of a confession and, therefore, did not present
the lower court with any broad new precedent to apply. However, the Supreme Court's
reaffirmation of certain facts may well lead state supreme courts to pay greater heed to
the absence or presence of these facts. Because the Supreme Court can fully choose its
agenda, we posit that repeated decisions in cases involving specific facts can be seen as
prioritizing behavior. Thus, we submit that the Supreme Court cares most about the
presence or absence of those facts it references most often and that the lower courts are
cognizant of that message. To take this into account in the analysis that follows, we con-
sider only those confession case facts that were present in at least one-third of Supreme
Court decisions: Miranda warnings given in whole or in part, psychological coercion,
length of interrogation, incommunicado detention, and magistrate hearing. 5 (See Table
1 for the distribution of facts in Supreme Court decisions.) The number of case facts pre-
sent in any case that support admission of a confession (e.g., Miranda rights were given)
as compared with the number of case facts present that tilt toward excluding the confes-
sion (e.g., the suspect was subjected to psychological coercion) will be important.
Therefore, tracking only the presence of the Supreme Court's most cited factual consid-
erations, we measure the influence of precedent as the difference between positive (those
that support admission of the confession) and negative (those that support exclusion of
the confession) case facts.6

This measure of precedent allows us to evaluate the compliance of state supreme
courts even though Supreme Court precedent is relatively stable during our period of
study. While most studies of compliance focus on highly salient areas of law character-
ized by volatility in Supreme Court precedent, we are able to leverage a greater under-
standing of compliance more generally by purposefully selecting a less salient and more
stable area of law. This necessitates a measure of precedent that is not dependent upon
changes in the Supreme Court's jurisprudence, which is exactly what our measure is.

5 This decision rule is arbitrary in that there was no a priori basis for choosing an appropriate cutoff point.
However, the distribution of references by the United States Supreme Court makes clear that there is a clear
break between those facts referenced in at least a third of the Court's decisions and those referenced less often.
6 Note that for the analysis that follows, we also ran an auxiliary estimation in which we included dummy
variables for each of the five case facts, which does not result in any changes in our substantive interpretations.
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Table 1
Analysis of U.S. Supreme Court Precedent Mentions per Fact

Fact Number of Cases Mentioneda Percentage of Cases
Silence warning 32 56
Attorney warning 32 56
Psychological coercion 28 49
Miranda warnings 27 47
Length of interrogation 25 44
Incommunicado detention 23 40
Magistrate hearing 19 33
Intelligence 17 30
Procedural fairness 17 30
Request for attorney denied 17 30
Had no attorney 16 28
Deprived of basic needs 16 28
Police relays 15 26
Physical coercion 14 25
Minority race 14 25
Mental illness/deficiency 11 19
Experience with law 11 19
Length of detention 10 17
Mitigating circumstances 10 18
Youth 9 16
Other characteristics 9 16
Fruit of illegality 7 12
Prior coerced confession 6 11
Place of detention 5 9
Waiver of Miranda rights 4 7
Volunteered information 4 7
Harmless error 4 7
Codefendent confession 3 5
Place of interrogation 3 5

Total mentions 408 Facts per case 7
Source: Benesh (2002).
a Cases in which the Supreme Court either mentions the fact as present or men-

tions the fact as not present. Presumably, each should influence the lower courts
to at least consider the fact.

Hypotheses
The foregoing discussion has identified a host of factors likely to be at play in state
supreme court decision making. Our hypotheses fall into several categories. First is the
basic attitudinal hypothesis. Second is the hypothesis dealing with the influence of the
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United States Supreme Court, the judicial principal for state supreme courts. Third is
the hypothesis dealing with the influence of those courts' political principals: the state
electorate or state political elites. Finally are hypotheses regarding institutional consid-
erations that may impinge on state supreme court decision making.

The Attitudinal Hypothesis

HI: The more liberal a state supreme court, the more likely it is to exclude a chal-
lenged confession.

The Judicial Principal Hypothesis

H2: The more liberal the United States Supreme Court, the more likely a state
supreme court is to exclude a challenged confession.

The Political Principal Hypothesis

H3: The more liberal the state context (the electorate in elective states, political
elites in appointive states), the more likely a state supreme court is to exclude a
challenged confession.

The Institutional Hypotheses

H4: In a state with an intermediate appellate court, the state supreme court is more
likely to exclude a challenged confession.

H5: A state supreme court with discretionary jurisdiction in criminal cases is more
likely to exclude a challenged confession.

H6: A state supreme court operating under a state constitution that is more protec-
tive of criminal defendants than the United States Constitution is more likely to
exclude a challenged confession.

H7: A state supreme court operating under a state constitution that is more protec-
tive of criminal defendants than the United States Constitution and that rests its
opinion on independent state grounds is more likely to exclude a challenged
confession.

The Cases
Our desire to assess the complex web of relationships with which state supreme courts
must contend in rendering their decisions led us to select an area of case law that, while
important, differs from the highly salient cases that have served as the focus of most
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studies of state supreme court decision making. While there are, no doubt, several to
choose from, as has already been noted, we focused on cases in which the voluntariness
of a confession is challenged. The sample of confession cases for this study was con-
structed by identifying all 4,008 cases cited by West's Key Number System (Keys 516-
538) and the Decennial Digest for the years 1970-1991 as involving a confession. From
this universe, a random sample of 800 cases was selected, stratified by state (see Table
A-1, Appendix A). Each of these cases was then read in its entirety. We excluded those
cases not involving the voluntariness of a confession and those where the confession was
merely discussed but the appellant did not question its voluntary nature. 7 A final sam-
ple of 661 confessions resulted.8 A few cases involved challenges to more than one con-
fession (either two or more separate confessions by the same individual or separate con-
fessions by two or more individuals), thus yielding more than one observation.

We chose the 1970-1991 period for several reasons. First, because our objective
was to understand state supreme court decision making across the fifty states, we need-
ed to select a reasonable length of time that allowed us to include a representative num-
ber of cases from each state and year. Second, essential to our conception of state
supreme court decision making is the role of ideology, both of the state supreme court
itself as well as of the political and judicial principals involved. In the case of state
supreme court preferences and those of state citizenries and elites, the best measures of
those preferences are those of Brace et al. (2000) and Berry et al. (1998), respectively.
These measures were available for the 1960-1993 period and, hence, were available for
our selected period of study. Finally, the Supreme Court's jurisprudence during this peri-
od was relatively stable. Most studies of compliance have focused on periods charac-
terized by instability and changeability in Supreme Court precedent. Incidents of com-
pliance (or noncompliance, as the case may be) during such periods are undoubtedly
important tests of the influence of the United States Supreme Court. Our interest, how-
ever, is in contributing toward an understanding of compliance more generally. Just as
we have chosen to focus on an important but less highly charged issue (confession cases
rather than abortion or death penalty cases), we have also chosen to focus on compliance
during a period of relative stability in the law.

Operationalization of Variables
In coding the data, we separated each confession case fact into two elements: 1) whether
or not the fact was mentioned as present and 2) whether or not the fact was mentioned
as not being present. 9 This provides additional leverage to evaluate the Supreme Court's

7 In a very few instances, cases were eliminated because of insufficient information in the text of the court
opinion.
8 Cases did not drop out of the original sample at exactly the same rate for each state. However, a compar-
ison of the original sample of 800 and the final sample of 661 shows a rough proportionality in terms of strat-
ification by state, providing confidence that the final sample is representative of the universe of cases dealing
with the voluntariness of confessions.
9 Complete coding rules are available from the authors.
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Table 2
State Supreme Court Comparison Mentions per Fact

Fact Number of Cases Mentioned a Percentage of Cases

Miranda warnings 330 83
Attorney warning 206 52
Silence warning 202 51
Waiver of Miranda rights 193 48
Psychological coercion 181 45
Procedural fairness 109 27
Had no attorney 90 23
Request for attorney denied 86 22
Physical coercion 83 21
Fruit of illegality 72 18
Mitigating circumstances 55 14
Magistrate hearing 48 12
Youth 47 12
Other characteristics 44 11
Volunteered information 39 10
Length of interrogation 36 9
Incommunicado detention 36 9
Intelligence 32 8
Deprived of basic needs 32 8
Mental illness/deficiency 27 7
Place of detention 15 4
Length of detention 14 4
Harmless error 14 4
Codefendent confession 8 2
Experience with law 7 2
Minority race 4 1
Police relays 2 1
Place of interrogation 2 1
Prior coerced confession 1 0

Total mentions 2,015 Facts per case 5
Source: Authors.
a Cases in which the state supreme court either mentions the fact as present or

mentions the fact as not present. Presumably, each should influence the lower
courts' decision.

importance as the judicial principal because attention to its decision making is demon-
strated in either case. If the fact is mentioned as not being present, that very mention
implies that the presence of it matters, even though the factor is not present in the case
at hand. Because there are so many case facts and because so many state supreme court
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decisions mention no confession-related fact at all (see Table 2), we focus on the facts
cited most frequently by the United States Supreme Court. Recall that our measure for
precedent is the difference between the number of Supreme Court frequently cited facts
that would lead to the admission of a confession and those that would lead to its exclu-
sion. Hence, positive values should be associated with a lesser likelihood of invalidat-
ing a challenged confession, while negative values should be associated with a greater
likelihood of invalidating a challenged confession. It is duly noted that this way of mea-
suring Supreme Court precedent is imperfect and probably dilutes the impact of indi-
vidual Supreme Court decisions. Still, overall, cases that include facts often mentioned
by the Supreme Court should be treated differently, if the lower courts are complying
with the high court, and so the difference between mentions of positive and negative
facts is pragmatic and meaningful (see also note 6).

Ideology of the state supreme court is calculated as the mean party-adjusted ideol-
ogy (PAJID) score (Brace, Langer, and Hall, 2000) of the state supreme court judges in
the majority in each case. United States Supreme Court ideology is the mean
Segal/Cover score for the sitting Supreme Court in the year in which the decision is ren-
dered (Segal and Cover, 1989; Segal et al., 1995). We adapted Songer's (2000) novel
approach to measure the preferences of political principals. Songer used the Berry et al.
(1998) elite ideology measure as a measure of the dominant political values at the time
a state supreme court judge came to office in cases in which judges were appointed. He
used the Berry et al. (1998) citizen ideology as the measure of the dominant political val-
ues at the time a state supreme court judge came to office in cases in which judges were
elected. Songer's interest was in tapping into judicial values, using the elite and citizen
ideology variables as surrogates. We are directly interested in the political preferences
of the relevant state actors: elites when retention in office is dependent upon the gover-
nor, legislature, or both, citizens when retention is dependent upon the electorate.
Hence, we measure the preferences of political principals as the Berry et al. (1998) elite
ideology score at the time a decision is rendered in states in which retention in office is
dependent upon reappointment by the governor, legislature, or both. In those states in
which retention in office is via an electoral mechanism (merit retention, partisan elec-
tion, nonpartisan election), the measure is the Berry et al. (1998) citizen ideology score
at the time a decision is rendered. We ascertained the method of retention by reference
to the Book of the States (Council of State Governments, various years). For each ide-
ology measure, higher values represent more liberal ideological positions while lower
values represent more conservative ones.

To ascertain the level of self-incrimination protection afforded by state constitu-
tions, the text of each state constitution was searched via Lexis-Nexis and compared to
the federal exemplar to gauge the similarity of their relevant provisions.' 0 Independent
state grounds were coded on the basis of the text of the state supreme court decision.
Most relevant with regard to the grounds cited by the state supreme court is the interac-

10 We used the following four-point scale: 0 = no relevant state provision, I = state constitutional protections
less than federal constitutional protections, 2 = state constitutional protections equivalent to federal constitu-
tional protections, 3 = state constitutional protections more than federal constitutional protections.
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tion of state grounds with state constitutional provisions. Relying solely on independent
state grounds in the context of greater state constitutional protections can provide greater
latitude for a state supreme court to render a more liberal outcome (and vice versa).

Information on the presence or absence of an intermediate appellate court, gathered
from the Book of the States (Council of State Governments, various years), was supple-
mented by consulting the Web sites of state courts of last resort and making phone calls
to state court administrative offices. Information on the discretionary versus mandatory
nature of state supreme court criminal jurisdiction was obtained from the Bureau of
Justice Statistics (1998).

We also included two variables essentially as controls. First, we indicated whether
the underlying criminal offense was murder. Arguably, judges are less likely to side with
criminal defendants when more serious offenses are involved, and murder is arguably the
most serious offense. Second, we indicated whether the lower court upheld or invali-
dated a challenged confession. This controls for the overwhelming propensity of the
state supreme courts to affirm the decisions of the trial and intermediate appellate courts.

Analysis and Results
The dichotomous nature of our dependent variable (whether or not a challenged confes-
sion was excluded by the state supreme court) makes logit an appropriate estimation tech-
nique (see Table 3).1I Perhaps the most interesting, and surprising, finding is that, when
controls for a host of other relevant factors are included, the preferences of the state
supreme court decision-making majority do not matter much, failing to achieve statistical
significance at the conventional 0.05 level. This result differs from other studies of state
supreme courts (e.g., Martinek, 2000) and is truly remarkable in light of the tenacity of
the attitudinal model (which argues that ideology is the predominant determinant of
judges' voting). This result may reflect the absence of a strong ideological content in vol-
untary confession cases, an explanation corroborated by our findings with regard to the
influence of the various principals to which state supreme courts are subject. The level
of significance (0.058) does suggest some room for ideology influence, however.

We find absolutely no evidence to support the notion that either the ideological pref-
erences of the Supreme Court or the preferences of state political principals matter. This
latter finding runs contrary to much of the literature devoted to state supreme court deci-
sion making and suggests that the state courts are quite independent in their decision
making, at least ideologically. Their own ideology may matter somewhat, but the ideol-
ogy of those superior to them legally, and of those to whom they owe their tenure, mat-
ters not at all. Either neither is a real threat, or neither has control over state supreme
court behavior.

While we find no evidence in favor of the influence of Supreme Court ideological
preferences, we do find powerful evidence for the influence of Supreme Court prece-

I For the specifics of logit estimation, see, for example, Aldrich and Nelson, 1984. Further details concern-
ing the model are available from the authors.
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Table 3
Logit Estimation of State Supreme Court Decision Making in Confession Casesa

Robust Significance Marginal
Variable Coefficient Standard Errorb Levelc Effectd

SSC preference (+) 0.017 0.011 0.058 +0.009
USSC preference (+) -0.867 0.752 0.125 -
State preference (+) -0.008 0.009 0.200 -
Supreme court precedent (-) -0.580 0.060 0.000 -0.290
Intermediate appellate court (+) -0.176 0.272 0.259 -
Jurisdiction (+) 0.368 0.165 0.013 +0.092
State grounds (-) -1.095 0.665 0.050 -0.274
Protective constitution (+) -0.644 0.199 0.001 -0.161
Grounds constitution (+) 0.670 0.411 0.052 +0.168
Murder (-) -0.322 0.222 0.073 -0.081
Lower court excluded confession (+) 1.533 0.438 0.000 +0.383
Constant -0.231 0.772 0.382 -
N 661.0
Pseudo R2  0.189
Wald chi 2 (11) 204.02
% correctly predicted 87.3%
Proportional reduction in error 37.4%

a Dependent Variable: 1=overturn confession, O=uphold confession
b Clustered on state.
c One-tailed test of significance.
d Based on a challenged confession with an a priori probability of being overturned of 0.5.

dents. It appears, then, that the state supreme courts are using Supreme Court precedents
without reference to the high court's ideology. This suggests that they are not looking
to predict reversal or review but, rather, are seeking to decide cases in accordance with
the legal guidance contained in Supreme Court voluntary confession cases.

When we turn to institutional effects, we find mixed results. To begin with, it does
not matter whether there is an intermediate appellate court. However, having a discre-
tionary criminal docket is associated with an increase in the likelihood of a challenged
confession being excluded; a discretionary criminal docket is associated with an 8 per-
cent greater likelihood of invalidating a challenged confession than a mandatory docket.
This comports with the notion that such discretion will result in the docketing of cases
containing stronger arguments in favor of the defendant-opportunities for policymak-
ing. We also find, as anticipated, that when a state rests its decision on independent state
grounds, it is less likely to exclude a confession. While the state supreme courts indeed
follow Supreme Court precedent, at least in terms of the facts the Court has identified as
affecting the voluntariness of confessions, there are apparently other cases in which the
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states use their own precedents or constitutional provisions to allow confessions that may
be otherwise questionable.

State constitutional provisions also affect the likelihood a confession will be exclud-
ed. Here, however, we find an anomaly. We hypothesized that state constitutional pro-
visions more protective of a defendant's right against self-incrimination would con-
tribute to a greater likelihood of excluding a challenged confession. However, we find
that the relationship runs in the opposite direction, with more protective state constitu-
tional provisions associated with a decreased likelihood of exclusion. Our admittedly
speculative explanation is that a more protective state constitution may invite criminal
defendants to appeal adverse decisions, resulting in less than compelling legal arguments
for the exclusion of the confession. When we couple a decision made on independent
state grounds with more protective state constitutional provisions, however, we do find
the result expected. When a state high court rests its decision on independent state
grounds, the more protective the state's own constitution, the more likely the court is to
exclude a confession.

Both of our control variables have the expected effect. When the underlying case
involves a murder charge, the likelihood of the confession being invalidated is
depressed-however, it fails to meet conventional standards for significance, so its influ-
ence is not certain. But when the lower court has invalidated a challenged confession,
the likelihood of the state supreme court also invalidating the confession is enhanced.

To better illustrate the substantive effects of these independent variables, we gener-
ated an array of simulated probabilities based on different values of the independent vari-
ables (see Table 4). Consider first the influence of Supreme Court precedent on state
supreme court decision making. The influence is remarkable. When we find the maxi-
mum difference between the number of confession case facts likely to lead to excluding
the confession and the number of confession case facts likely to lead to allowing the con-
fession (four more of the former than the latter), the likelihood of exclusion is 87 per-
cent. Compare this to the expected probability when we have the maximum difference
between case facts likely to lead to allowing the confession and those likely to lead to
excluding the confession (six more of the former than the latter): 2 percent.

The effect of a mandatory versus discretionary criminal jurisdiction is not as stark
in terms of the substantive effect as United States Supreme Court precedent, but neither
is it trivial. With a mandatory criminal jurisdiction, and all other variables set at their
mean or modal values, the likelihood of excluding a confession is 10 percent. When,
however, the state court of last resort enjoys a discretionary criminal jurisdiction, that
probability goes to 18 percent.

Conclusions
Our results are at odds with several established tenets in the judicial politics scholarship;
specifically, neither the attitudinal nor the new institutional theories of judicial decision
making travel well to the area of voluntary confession cases in the state supreme courts,
while legal factors matter a great deal. With regard to the confession cases, consider first
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Table 4
Simulated Probabilities

Probability of State
Supreme Court Invalidating

Variable Challenged Confession
All at mean/modal category 0.18
Least likely to invalidate 0.02
Most likely to invalidate 0.97
Maximum difference between case facts
in favor of admitting confession and case
facts against admitting confessiona 0.87
Minimum difference between case facts
in favor of admitting confession and case
facts against admitting confessionb 0.02
Mandatory jurisdiction 0.10
Mixed jurisdiction 0.13
Discretionary jurisdiction 0.18
Murder case 0.18
Non-murder case 0.24
Lower court allowed confession 0.18
Lower court overturned confession 0.51
a Four more case facts against admitting confession than case facts in favor

of admitting confession.b Six more case facts in favor of admitting confession than case facts
against admitting confession.

that United States Supreme Court precedent does matter. Indeed, it and the direction of
the lower court's decision are the most influential factors for state supreme court deci-
sion making in confession cases. So, while the state courts overwhelmingly affirm the
cases coming from their trial or intermediate appellate courts, they do so in keeping with
Supreme Court precedent on point. This suggests, of course, that the trial courts and
'intermediate appellate courts themselves are following Supreme Court precedent; per-
haps these lower courts are the true agents. The ramification for federalism here is clear:
while the state supreme courts may appear to be only formally subordinate to the United
States Supreme Court, in practice they do heed their federal judicial principal.

We also find state constitutions to be influential, when coupled with judicial use of
independent state grounds for rendering a decision. When the state constitution is less
protective and the state court of last resort rests its decision on state grounds, the likeli-
hood of exclusion is diminished; when the state constitution is more protective and the
state court of last resort rests its decision on state grounds, the likelihood of exclusion is
enhanced. Again, the ramifications for federalism are clear, as we find that the states,
when left to their own accord, can either do better than the federal government or do
worse. And it matters what they put into their constitutions. Further, we find only lim-
ited evidence of an influence of state supreme court ideology and no evidence for an
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influence of United States Supreme Court ideology. There appears to be no concern over
review/reversal (perhaps because it so rarely occurs), but a strong norm to heed the high
court persists, nonetheless. This result is similar to that found at the Courts of Appeals
level (Benesh, 2000).

Our results suggest that new institutionalism does not serve well as a general pur-
pose explanation of state supreme court decision making. The state political context
matters little. Additionally, the existence of an intermediate appellate court exudes no
influence on the behavior of the judges, though criminal jurisdiction does. In short, these
well-known institutional constraints are not constraining the judges in our sample of
confession cases.

Overall, we do find support for the influence of federal courts on state supreme
courts and that influence transcends most all of the known determinants of decision mak-
ing on the state supreme courts. This leads us to conclude that state supreme courts are
faithful agents to their judicial principal (the United States Supreme Court). They are
deferential, but do not hesitate to use federalism to their advantage: they can and do
decide cases on independent state grounds. In this area of the law, though, they do so
without compromising Supreme Court precedent. Other principals, at least in this issue
area, are seemingly ignored. jsj
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Appendix A
Table A-1

Universe-Sample Comparison by State
State # Cases in Universe # Cases in Initial Sample # Cases in Final Samplea
Alabama 28 6 7
Alaska 44 8 9
Arizona 117 22 18
Arkansas 187 37 26
California 66 13 13
Colorado 63 12 10
Connecticut 43 9 6
Delaware 19 4 0
Florida 89 19 14
Georgia 164 32 25
Hawaii 9 1 0
Idaho 14 3 2
Iowa 47 9 8
Illinois 77 15 12
Indiana 322 63 60
Kansas 98 18 16
Kentucky 42 10 8
Louisiana 413 80 64
Massachusetts 68 14 13
Maryland 19 3 3
Maine 69 13 9
Michigan 21 4 4
Minnesota 66 13 8
Mississippi 156 32 29
Missouri 90 18 16
Montana 38 7 7
North Carolina 158 31 26
North Dakota 13 2 1
Nebraska 68 13 9
New Hampshire 22 4 4
New Jersey 20 4 3
New Mexico 9 1 1
Nevada 34 6 6
New York 59 12 8
Ohio 36 7 7
Oklahoma 123 25 22
Oregon 16 4 3
Pennsylvania 267 52 43
Rhode Island 47 9 8
South Carolina 63 12 8
South Dakota 32 6 4
Tennessee 27 5 4
Texas 427 85 67
Utah 28 5 5
Vermont 17 3 3
Virginia 36 7 5
Washington 24 5 4
WestVirginia 97 19 17
Wisconsin 80 15 13
Wyoming 16 3 3
Total 4,088 800 661
a Ultimately, the unit of analysis is the confession. This means that a single case could, and

did in a few instances, generate more than one confession to be analyzed.
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Table A-2
Universe-Sample Comparison by Year

Year
1970
1971
1972
1973
1974
1975
1976
1977
1978
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991
Total

# Cases in Initial Sample # Cases in Final Sample# Cases in Universe
134
150
143
177
177
200
271
327
327
353
298
220
197
173
146
158
140
122
136

99
93
47

4,088
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Appendix B
List of Cases

Brown v. Mississippi, 297 U.S. 278 (1936)
Bruton v. United States, 391 U.S. 123 (1968)
Chambers v. Florida, 309 U.S. 241 (1940)
Culombe v. Connecticut, 367 U.S. 568 (1962)
Davis v. North Carolina, 384 U.S. 737 (1966)
Gallegos v. Colorado, 370 U.S. 49 (1962)
Haynes v. Washington, 373 U.S. 503 (1963)
Jackson v. Denno, 378 U.S. 368 (1964)
Lee v. Mississippi, 332 U.S. 742 (1948)
Lisenba v. California, 314 U.S. 219 (1941)
Mallory v. United States, 354 U.S. 449 (1957)
McNabb v. United States, 318 U.S. 332 (1943)
Michigan v. Long, 463 U.S. 1032 (1983)
Milton v. Wainwright, 407 U.S. 371 (1972)
Miranda v. Arizona, 384 U.S. 436 (1966)
Payne v. Arkansas, 356 U.S. 560 (1958)
Silverthorne Lumber Company v. United States, 251 U.S. 385 (1920)
Spano v. New York, 360 U.S. 315 (1959)
Turner v. Pennsylvania, 338 U.S. 62 (1949)
Wong Sun v. United States, 371 U.S. 471 (1963)
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